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Abstract

This study analyzes the TTIP agreement, its implications for Norway and Norway’s trade
policy choices. TTIP will hardly be concluded under Obama's presidency, but the agreement
could become a reality within a few years. TTIP aims at comprehensive cooperation in the
regulatory area. In the short term there will be limited harmonization of standards but
regulatory cooperation between different systems. In the long term, the goal is stronger
cooperation in the regulatory area. TTIP will from what we know not lead to a lowering of
European health regulations or a "race to the bottom".

If TTIP is realized and Norway remains outside, the EEA Agreement will be little affected
and the overall economic impact is moderate. If Norway joins TTIP, there will be a significant
real income gain, with estimates ranging from 2236 to 6772 NOK per capita in the various
scenarios. There is considerable variation across sectors. With Norway outside TTIP there
will be a moderate negative impact for a majority of the sectors, especially some
manufacturing sectors that face tougher competition in the EU and USA export markets.
The oil industry will benefit from increased demand and higher prices. If Norway joins TTIP,
a clear majority of industries will benefit; especially business services and a number of other
service industries. The public sector gains from TTIP, mainly due to cheaper inputs.

TTIP will contribute to the dismantling of import protection for Norwegian agriculture and
without compensating measures, production and employment will be reduced. TTIP will
still allow some import protection and this margin of maneuver, which depends on future
negotiations, is important for the outcome. With a larger margin of manoeuvre and
unchanged budgetarty support, most of Norway’s agriculture can be maintained. With less
margin of manoeuvre, it will be more challenging.

Norwegian accession to TTIP may occur in the form of a standard trade agreement in which
Norway or EFTA are formally equal to the EU and the United States. Alternatively, Norway
may participate in a European pillar as in today's "Open Skies" agreement on air traffic. If
TTIP succeeds in establishing comprehensive regulatory cooperation, the latter solution is
most likely. Such a solution implies that Norway will become more closely integrated with
the European Union also in trade policy towards third countries.

Norwegian entry into TTIP implies that we have to accept the established rules and
negotiate bilaterally with the EU and the USA on market access. The negotiations with the
USA will apply to all aspects of market access, while negotiations with the EU will apply only
to areas in which the EEA agreement is not already deeper. The negotiations with the EU
for TTIP entry will thus include, among other issues, tariffs for seafood and agriculture.

As an alternative to membership in TTIP, Norway or EFTA may initiate a trade agreement
with the USA. Such an agreement would likely be less extensive in the regulatory area. Such
an agreement will also provide an economic gain for Norway, but less than accession to
TTIP. For Norway as a whole, accession to TTIP creates a real income gain between 12.5 and
35 billion NOK according to various scenarios, while a free trade agreement with the United
States results in a gain of about 7.4 billion NOK.



TTIP also includes negotiations on so-called Investor-State Dispute Settlement (ISDS),
whereby foreign-owned companies can sue a state if they are unfairly or inappropriately
treated. Such rights also exist in national law but international tribunals have to some
extent extended the interpretation of what is considered unfair. The European Union has
proposed a solution in TTIP with a permanent court as well as rules that discipline the
interpretation of the principles, and thus avoids that ISDS unduly interferes into the states’
"right to regulate". This and many other issues are analysed in this report and the six
background papers from the project.



Summary and implications

At the time of writing (late October 2016), TTIP negotiations proceed with determination
and gradual progress in spite of some rumours to the opposite. Some politicians in the EU
and the USA have voiced opposition to TTIP but they are yet in a minority. But TTIP has not
been concluded and this is unlikely to happen under Obama. A favourable scenario for TTIP
is that (i) TPP is ratified in the USA and CETA in Europe; (ii) a new U.S. president is elected
that supports TTIP; (iii) there is a natural pause while a new administration takes over in
the USA and important elections are carried out in Europe i 20; (iv) TTIP negotiations
proceed, negotiations are successfully concluded in 2018, and the agreement is
implemented after 18 months of ratification. There are hurdles on this path but it is possible.

TTIP raises a number of broader issues about international economic integration in general,
and about Norway’s trade policy in particular. These issues are relevant and important no
matter how long it takes with TTIP and this study provides new facts, analysis and insight in
a number of these areas.

Some of the issues studied are politically controversial, such as agricultural liberalization,
food and health regulation, investor-state dispute settlement, Norway’s relationship with
the EU and so on. By focusing on methods and facts, we address the issues without going
into politics. Our aim is that the study will be useful across the political landscape. Our study
is research and not a committee report, and we have commented but not voted on the
drafts.

For international trade policy, TTIP is a signal that the major actors of the world economy
have ”“gone bilateral”. A few years ago that would be impossible since they would fear that
the WTO would be undermined. The WTO remains important but major reforms are more
difficult with 164 members so many of these may have to be promoted outside the WTO.
Will TTIP take the lead and create global standards that are followed by others? Can global
trade reforms be developed within a "spaghetti bow!” of bilaterals or should this be done
in "plurilateral” agreements with more participants? TTIP is also a test case for regulatory
cooperation across continents with different regulatory systems. Will they succeed in
bridging the gap or are differences between their approaches too large?

Norway: Trade policy challenges

In post-war trade politics, Norway was in the rich man’s club and in the past always near
the "top of the table” at the GATT/WTO and in Europe, but with TTIP we are on the waiting
list. Beyond the EEA, Norway has obtained many free trade agreements via EFTA, but we
are missing agreements with many of the largest countries outside the EEA. There are
various reasons underlying this fact.

— To some extent it is because we are a small country and an open market in most areas
so the economic interest or need of other parties may be limited. So when Japan was
afraid of free trade in fishery products some years ago, it was sufficient to conclude
that they were not interested in an FTA with Norway.



— Some countries have an interest in agricultural exports and unless Norway or EFTA are
willing to open their markets, these trade partners would not be interested in
agreements. This is likely to be the case for the USA, it applies to Mercosur — in
particular Brazil, and in the past Australia and New Zealand have declined invitations to
negotiate agreements with EFTA for such reasons.

— TTIP also raises issues about how Norway and EFTA should engage in regulatory
cooperation with countries beyond the EEA. We hardly have the power to set the rules.
Should we ”piggyback” on the EU or is there a solution with plurilateral agreements
where everyone is equal?

In the project, we examine all these issues with an inter-disciplinary team covering
economics, political science and law. We examine the economic effects, the institutions and
the political economy, and the legal dimensions. This report is partly based on the six
background studies published in parallel (see cover page 2), and partly contains new
material on issues that are not covered by these background studies. Several paragraphs
and chapters are based on inputs from authors other than the editor of this report, and
their names are indicated in the table of contents, and in footnotes for sub-paragraphs.

TTIP: Norway’s options

The ambition of TTIP is a comprehensive trade and investment partnership that does not
only include traditional market access issues but where regulatory cooperation across the
Atlantic is a main component. We do not yet know to what extent the parties will succeed
in this endeavour, but we use other recent trade agreements such as TPP and CETA as
yardsticks and combined with available information on TTIP we see the contours of TTIP.
According to this, there will be limited harmonization of standards and regulations in TTIP
in the short run, but less demanding forms of cooperation such as exchange of information
and mutual recognition agreements (MRAs) on product testing and approval methods. This
will be combined with institutions to promote regulatory convergence in the future,
including more harmonization of standards.

The EU has suggested that it will be an open agreement where third countries may accede,
provided that they live up to the standards. The modalities of accession are however not
known but we examine this in the light of other agreements and relevant information
(Chapter 3). If TTIP succeeds, Norway or EFTA faces the options shown in Table S.1.



Table S.1: Norway'’s options if TTIP has been established

TTIP with TTIP accession | TTIP accession | EFTA
Norway —the TPP —the Open agreement
outside model Skies model with the USA
Negotiations No Yes, on aspects where TTIP No
with the EU supersedes the EEA
\',\lviios;]a;ﬁg; No Yes, all aspects Yes
Conformity Food sectors
Impact on the assessment, Especially food ' and new trade = Domino effect
EEA some sectors policy in agriculture
standards approach
Depth of Norway not in Deep Deeper Intermediate
agreement
Constitutional Ceding more
. Limited Limited authority to Limited
issues
the EU

If Norway chooses to remain outside TTIP, there will be a limited impact on instoitutions.
Some TTIP standards may enter the EEA as new legislation, but with limited harmonization
this will be limited. If there is more regulatory convergence in TTIP over time, this will be a
more important issue. Due to provisions in the EEA agreement, Norway/EFTA will also be
affected by US-EU agreements on conformity assessment (on product testing and the like,
see chapters 3 and 7).

Accession to TTIP may happen in two ways; either as a standard inter-governmental trade
agreement such as EFTA’s recent agreements. TPP is also an intergovernmental agreement
where all participants have an equal seat at the table.! Alternatively, TTIP accession could
be made according to the "Open Skies” model where the EU and the USA entered into an
agreement first, and then Norway and Iceland joined later and are to be treated “as though
they were Member States” of the EU. The EU should according to the agreement “take
adequate measures to ensure full participation of Iceland and Norway in any coordination,
consultation or decision shaping meetings with the Member States”. Hence the Open Skies
model is a two-pillar construction were Norway is part of the European pillar, and cede to
the EU the authority to make trade arrangements with third countries. With the
intergovernmental set-up, EFTA would have an equal seat at the table along with the EU
and the USA. This model is more likely for a trade agreement with limited ambition on
regulatory cooperation. For a deeper and more dynamic agreement, it is less likely that the
TTIPs would accept EFTA or Norway as an equal among three. Based on past experience,
Switzerland would go for the inter-governmental set-up and hardly accept the Open Skies
solution (unless they change practices). In terms of institutions and legal aspects, the
intergovernmental agreement approach raises no difficult issues but the Open Skies
approach could add another element to the well-known dilemma of autonomy and

1 An exception is the threshold for entry into force if some countries do not ratify the agreement,
which gives large countries a blocking minority but not the smaller countries.



influence in the EEA. With the Open Skies solution, Norway would be more integrated with
the EU also in relations to third countries.

With TTIP accession, Norway/EFTA would have to accept some established rules, but there
would be bilateral negotiations about market access and perhaps also some rules where
national differentiation is possible. Negotiations would cover the whole range of market
access issues with the USA, but with the EU negotiations would cover only aspects where
the EEA is not deeper than TTIP. Hence the negotiations with the EU would surely include
tariffs for agriculture and seafood.

Contrary to TTIP accession, an FTA between EFTA and the USA would not include
negotiations with the EU but only with the USA. Another difference is that there would be
no established set of rules that has to be accepted so negotiations start more “from
scratch”. Such an agreement would be purely intergovernmental and like a standard
modern FTA, so there would be no institutional problem for EFTA including Switzerland to
accede. If TTIP succeed in depth and regulatory convergence, it would be difficult under this
option to maintain ”parallelism” with TTIP.

TTIP and Norway: Results from a world economy model

In Chapter 4, we examine the economic impact for Norway of the different options, based
on Felbermayr et. al. (2016). This is to our knowledge the first study that has been
undertaken with a world economy model and focusing specifically on the trade policies of
Norway. With 140 countries and 57 sectors, the model is suited to examine the impact for
Norway and EFTA in a global landscape. The model is based on a modern approach where
some estimates (named "top-down”) are based on empirical assessment of the impact of
deep and shallow trade agreements in the past. In addition, we run “bottom-up” scenarios
where we make realistic assumptions about the reductions in tariffs and non-tariff barriers
in TTIP and related agreements, building on available information.

Using a global trade model of this kind, we may capture a range of economic effects:

— We address the standard "trade creation” and “trade diversion” effects when trade
barriers are reduced, relative prices are altered and this affects trade flows and
production. For example, if Norway remains outside TTIP our export industries face
tougher competition from the USA in Europe, and from the EU in the USA (trade
diversion).

— Second, the model simulations capture overall demand effects from TTIP, that turn out
to be very important. If TTIP stimulates growth in the EU and the USA, it has a positive
effect even on Norway'’s oil sector.

— Third, the model captures the role of global value chains; e.g. if TTIP increases trade in
cars between the EU and the USA, it may affect Norway directly if the cars are carried
by Norwegian ships. Such effects turn out to very important for the results — even the
public sector gains from cheaper inputs. The analysis of value chains also implies that
we measure the impact of trade policy on value added, and not only on gross trade and
production. This is important because in many industries, inputs represent a high share
of the gross value of production.



In some former studies of TTIP, the results for third countries were strongly affected by
assumptions about so-called trade policy spillovers; i.e. that trade cost reductions within
TTIP also applied in some way or other to third countries. This tended to make the outcome
for third countries more positive. In the project, we include but tone down the role of such
spillovers since their empirical foundation is mixed (see Melchior 2016 for a discussion). On
the other hand, we include "domino” effects whereby neighbour countries such as Turkey
and Mexico upgrade their trade agreements with the EU and the USA as a result of TTIP.

IFOs results show that if Norway remains outside TTIP, there is a slight positive impact on
GDP. The positive income effect suggests that the positive demand effect from TTIP, and
possibly value chain effects, dominate over trade diversion effects. In this scenario, gross
trade is in fact reduced (Norway becomes less open), but “trade in value added” increases.
Manufacturing sectors lose significantly from trade diversion, whereas the oil and gas
sector gains considerably from higher demand and prices. Effects are small for agriculture,
and there is a modest loss for seafood.

If Norway joins TTIP, there is a significant income gain per capita of 279 USD or 2253 NOK
with 2015 exchange rates. Hence for each one of us, there is on average a significant
economic gain, equivalent to 0.37% of income. Trade grows by 1.1%. If, instead of joining
TTIP, we only enter into an agreement with the USA, trade growth is 0.4% and the per capita
income gain smaller — 175 USD or 1413 NOK. The more “realistic” bottom-up estimates
show considerably larger income gains from trade integration for Norway (0.65-1.09% of
income, depending on scenarios), with a maximum of 6771 NOK per capita in one of the
scenarios.

Considering the sector impact of TTIP accession; there would now be a significant loss for
some manufacturing sectors and a range of agriculture sectors. But a clear majority of
industries will gain from TTIP accession; contrary to staying outside where a clear majority
of industries will lose. Seafood, other manufacturing sectors and some services sectors
would gain from TTIP accession, with “other business services” as the sector with the largest
gain. “Other business services” are important for Norway and if TTIP reduces the barriers
they face, production and trade will increase. Sector effects are created in a complex
interaction between all the three types of effects mentioned, and the reader is referred to
the background paper for more detail. Due to the value chain effects, there is a considerable
gain for public sector services in several scenarios.

The IFO estimates shed new light on Norway’s trade policy and as said, they are to our
knowledge the first of its kind, using an advanced model for the world economy capturing
value chains on top of standard trade effects. But the IFO model does not address all issues,
and in other chapters, some aspects not covered by the IFO study are addressed.

TTIP and international investment

The IFO model is trade-driven in the sense that parameters are estimated from cross-border
trade flows and the results driven by changes in barriers to cross-border trade in goods and
services. But TTIP is a trade and investment partnership so investment plays a major role.
Chapter 5 therefore examines investment issues. In the Transatlantic economy including



Norway it is generally the case that sales from affiliates are much larger than trade across
borders. Trade and investment also interact in various ways, so changes in barriers to cross-
border trade could have unexpected effects. Furthermore, barriers to investment itself
become an important part of trade policy.

In Chapter 5, we present new evidence based on firm-level data for Norway, drawing on
Gaasland, Straume & Vardal (2016). It is shown that 37% of the value of Norway’s exports
is conducted by foreign-owned firms, and 46% of imports. In trade with the USA, 46% of
exports and 9% of imports are undertaken by U.S.-owned firms. For mineral products
including oil and gas, 76% of exports are undertaken by U.S.-owned firms.

Assuming that U.S.-owned firms may be more familiar with U.S. procedures and regulations,
the high share of foreign-owned firms for export could in a sense reduce trade barriers. On
the other hand, foreign-owned traders are larger, so in the large mass of smaller exporters
or importers there are more Norwegian-owned firms. This suggests that there is a double
motivation for focusing on small and medium-sized enterprises (SMEs) in trade policy. This
is actually also an objective in TTIP; with trade facilitation and SMEs as part of the agenda
under the “rules” pillar of TTIP (see European Commission 2016b).

In Chapter 5, we show that foreign investment has become increasingly important also for
Norway, and also inits relation to the EU and the USA (although FDI from the USA to Norway
has declined). In 2014, Norwegian-owned firms had 164 thousand employees in the EU, and
22 thousand in the USA. Figures in the other direction were larger, with 237’ EU-owned
jobs in Norway and 56’ owned by U.S. companies. Using the same methodologies as in CEPR
(2013), we estimate that if investment barriers between Norway and the USA are reduced
to the level applying within the EU, there would be an increase of 15’ in the number of USA-
owned jobs in Norway, and 9 thousand more jobs in the USA owned by Norwegian
companies.

TTIP and agriculture

In the IFO simulations, domestic policies such as subsidies are not fully accounted for, and
this is particularly important in some areas. A notable case is agriculture and the food
industry, where TTIP accession according to IFO will lead to a significant contraction for
many product areas. | prosjektet har NIBIO (Mittenzwei 2016 and Chapter 8.1 here) has
analysed agriculture using the JORDMOD model that is more detailed with regard to
product coverage, technology choice, and agricultural policies.

In the analysis, the model is calibrated to reflect actual production in a base year and with
a predicted baseline change until 2030. Trade barriers and other parameters are then
changed to take TTIP into account, and the result is compared to the baseline outcome.
The model considers only net trade with homogenous products on the world market; so we
do not take into account that TTIP only applies to some countries and not all. Hence, there
is no bilateral trade and products are identical with respect to origin and quality. The impact
of TTIP is reflected in various assumptions about tariffs, import quotas and world market
prices. The results are equally relevant to all trade policy changes that affect tariffs or world
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market prices; not only TTIP. We do not take into account non-tariff barriers (e.g. on GMO
or hormone-treated meat) that limit trade.

The scenarios have two main dimensions:

— First, an assumption is made on the number of Norway’s tariff lines for trade in goods
that may be exempted from tariff elimination, so-called “sensitive products”. This is set
at either 1 or 3%. In TTIP, 3% is already on the table, but negotiations are not yet
concluded so the share could get lower.

— Second, assumptions are made about tariff cuts and the introduction of import quotas
for sensitive products Here we do not know the outcome of TTIP negotiations but we
know from other agreements that such arrangements are likely. We have therefore
assumed different alternatives for tariff reduction (no reduction, 33 per cent cut, and
66 per cent cut) and assumed an import quota of 5 per cent of domestic consumption.

— Third, assumptions are made on which products are considered as sensitive by Norway
in the negotiations. In the simulations, we have assumed that dairy and meat will be
given priority.

Given the available information on TTIP, the scenarios are ment to span out a possible
landing zone, but as often in trade negotiations, “the devil is in the details”. A conclusive
impact analysis cannot be undertaken before the negotiations are concluded.

If such liberalization is undertaken, there is a considerable reduction in production and the
value of agricultural support is also reduced. We therefore assume that there will be a
policy response, in the form of two different scenarios: The first is called ”baseline budget”
and assumes that subsidies are maintained as baseline levels. The rationale of this scenario
is to illustrate how much agriculture that can be maintained within baseline budget levels
The second is called “baseline production” and assumes that the aim is to maintain the
level of production. This scenario aims to measure the costs of switching from import
barriers to domestic support, if production is to be upheld at baseline levels.

The results are as follows:

— With baseline subsidies and 1% sensitive products, there is a reduction of about 30% in
production.

— With baseline subsidies and 3% sensitive products, there is a reduction of between 10
and 30% in production, depending on the extent of tariff cuts for sensitive products.

— Inthe baseline production scenario, subsidies increase by about 65% with 1% sensitive
products, and by about 10-40% in the scenario with 3% tariff line exemptions.

Welfare effects are ambiguous. Higher domestic production frequently implies a larger
provision of public goods, higher farm income, but also lower consumer welfare and higher
taxpayer expenses. More detail is available in Mittenzwei (2016).

These results show that TTIP accession will be a considerable challenge for Norwegian
agriculture, but there will still be a margin of manoeuvre and the details of a future
agreement will be important for the outcome. If Norway obtains a slack of 3% in tariff
protection in future negotiations, allowing protection for important products like dairy and
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meat, a considerable share of agriculture may be maintained even with unchanged budget
support. On the other hand, if the slack is reduced to 1%, the challenge will be serious. The
outcome remains to be seen, and we emphasize that simulations are hypothetical and
illustrative and should not be taken too literally. They are intended to shed light on the
impact and options for future agricultural policies in Norway, facing a trend where Norway
may not be able to maintain the same level of trade protection.

TTIP and food standards

In Europe, there has been a fear in some quarters that TTIP may erode European standards
for food and health, or even lead to a “race to the bottom”. In Chapter 7 of this report and
the background papers Veggeland (2016), Melchior (2016) and Alvik et al. (2016) we
examine regulatory cooperation in TTIP, based on the literature and interviews with some
actors in the field. For IFO’s "bottom-up” simulation scenarios, we have also — based on
available literature and own assessments, made estimates on how regulatory cooperation
may affect trade costs.

As noted in the introduction, available evidence strongly suggests that in the short and
medium run, there will not be so much harmonisation of standards in TTIP but some ”soft”
measures such as information exchange and mutual recognition agreements (MRAs). TTIP
also sets up institutions for future regulatory cooperation with the aim of greater
convergence in the future. In the study, we examine the prospects from different angles.
TTIP builds on 25 years of Trans-Atlantic cooperation in the field, and Veggeland (2016)
examines the past track record. The conclusion is that former cooperation created some
results but MRAs were no panacea and for some products, MRAs agreed were never
implemented. Hence extending former agreements such as the Veterinary agreement from
1998 and the MRA from 1999 as parts of TTIP will be significant but not really a revolution.
A suspicion is that the lack of harmonization creates a barriers to efficient ”soft”
cooperation as well and this is not really solved in TTIP even if we should not discard the
significant achievements due to MRAs for food, cars, drugs and chemicals. Lowering testing
cost for drugs and cars could create significant gains.

The jury is therefore out when it comes to the potential dynamism and future regulatory
convergence in TTIP. This also spills over to the legal field; with soft cooperation it can all
be done as inter-governmental agreements and there are no deeper questions about
regulatory sovereignty. The two giants are both on guard with respect to letting the other
one into its legislative process, although stakeholder consultation and hearings will be
allowed. These dimensions are also important in the context of Norway accession; with a
dynamic TTIP we may have some of the issues raised formerly by the EEA, about being
potentially bound by new rules and not being fully part of the decision-making. This is
particularly relevant for the "Open Skies” form of accession to TTIP. In the EEA, a particular
institutional set-up was created to take into account the constitutional requirements.
Similar aspects could become relevant in a deep and dynamic TTIP where Norway accedes
by means of the Open Skies method. The challenge could appear in a milder form also if
Norway stays outside TTIP, if TTIP produces new rules that are incorporated into the EEA.
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All'in all, there is little evidence suggesting that TTIP will generally lower food standards or
change the basic legislation in this area in the EU or the USA. The parties will still have their
separate legislations on chemicals, and different approaches to GMO, hormones and
chloride chickens. TTIP will simply not lead to a “race to the bottom” for food standards.

Investor-State Dispute Settlement (ISDS)

Another contested issue in TTIP is ISDS, where the critics fear that ISDS will unduly interfere
in the "right to regulate” and contribute to a “race to the bottom” by this channel as well.
In Chapter 6 of the report and Alvik et al. (2016) we examine the issues.

There are about 3000 bilateral investment treaties (BITs) around the world and many of
them have an ISDS clause whereby foreign firms may sue states if they are unduly treated
or discriminated against. Similar provisions also exist in most national laws so the issue is
whether foreign firms only should have this special procedure, and whether the
interpretation of law differs from national practices. In Chapter 6 we show that with respect
to individual countries, U.S.-owned firms are the most frequent users of ISDS. However if
the EU countries are added together, they are clearly the largest claimant home country.
1/3 of the cases are towards countries in North and South America, and 1/3 against
countries in Central and Eastern Europe and the Balkans. ISDS has largely had the purpose
of improved legal rights for investors in poor or emerging countries with weak institutions,
and the use of ISDS among developed countries raises the issue of whether this is actually
necessary if their legal systems are good enough. In the EU, many Eastern new members
have many BITS and they would like to replace these with more modern agreements
negotiated by the EU.

There is an emerging consensus among lawyers and experts that the former ISDS practice
had its clear weaknesses. This said, ISDS has existed for decades and few catastrophes have
been reported. In the CETA (EU-Canada) agreement and in TTIP, a revised approach to ISDS
is suggested in order to address some of the shortcomings of the old approach. In order to
promote consistent law application and the integrity of the judges, ad hoc tribunals would
be replaced by permanent courts or tribunals. In addition, language has been added in

rn

order to safeguard the states’ “right to regulate” as well as to avoid frivolous interpretation

of the principles.

In the debate on ISDS, it is important to acknowledge that investors should legitimately
have legal protection. The main principles are included in legislation worldwide, but
interpretation might differ. Some main principles are:

— The right to compensation in the case of expropriation.
— The right to fair and equitable treatment.
— Theright to national treatment; i.e. not inferior to the treatment of domestic investors.

In the different areas, anissue is to what extent the ISDS clause includes language that limits
the possibility of extensions of the interpretation by international tribunals, and how this
works out in practice. Permanent tribunals will promote more consistent interpretation of
the law, but may also give the ISDS institution more weight or authority.
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The legal assessment (Chapter 6 and Alvik et al. 2016) suggests that international tribunals
sometimes extend interpretation of the principles beyond established practice. The content
and wording of an ISDS clause in TTIP is therefore important, and in CETA as well as TTIP,
the EU has added language that limits the scope for unwanted extensions of interpretation
and that safeguards the "right to regulate”. A reformed ISDS clause that limits undue
extensions of interpretation may be close to standard practice under Norwegian law. In
Norway, there has also been a debate on the constitutional aspects of ISDS; this is also
reviewed in the background paper (Alvik et al. 2016).

An ISDS clause in TTIP is likely to apply between the USA and individual EU countries and
not internally between EU countries. The assessment of Alvik et al. (2016) is that Norwegian
companies do not need ISDS in the USA very strongly but it could be more useful with
respect to some EU countries.

Along with food and health standards, ISDS has been an area where fears of “regulatory
chill” have been expressed. Here it is useful to recall that there is a need for international
and not only national regulation, and it may be a problem if there is a “chill” for
international regulation of investment and multinationals. On a global scale, an issue is
whether there is a need for an investment regime where the rights as well as the obligations
of multinationals are addressed.

No free trade for fish?

In the trade policy debate in Norway, the seafood sector has been a key actor promoting
FTAs and market access for its exports to the whole world. IFOs analysis shows that the
sector will lose some from TTIP without Norway, and gain some from TTIP accession. In
Chapter 8, we show that the seafood sector saves about 2 billion NOK in tariffs due to
Norway’s current FTAs, but still pay more than 2 billion NOK in tariffs. Out of this, 0,9 billion
NOK are tariffs in the EU market. In some markets such as Russia and China, non-tariff
barriers have also been significant. Non-tariff issues are mainly solved in the EEA due to
Norway’s membership in the EU veterinary agreement. Formerly, there were two decades
of conflicts with the EU as well as the USA related to dumping. These cases were solved in
2008 and 2012, respectively. For exports to the USA, there are currently no major non-tariff
barriers but two pieces of new legislation (environmentally motivated, and about
traceability, unregulated fishing and fish stock management) will be implemented in 2017.
These may create additional costs for trade, and Norway has participated in hearings to
influence the details of the new legislation.

For the EU market, a paradox is that other countries such as Chile and Canada now obtain
zero tariffs for seafood in the EU market whereas Norway, being a loyal member of
European integration for decades, still face significant tariffs and a patchwork of about 50
tariff rate quotas accumulated over decades, partly as compensation for EU enlargements.
TTIP may actually create an opportunity to do something about this, if TTIP is established
and Norway accedes. In this case, tariffs for fish and agriculture will have to be renegotiated,
without necessarily involving catch quotas and other issues where the interests of
aquaculture and other parts of the seafood industry may differ.
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Services -gains in some sectors but no "cabotage” for sea transport in the USA

The IFO results indicate that services industries will obtain important gains from TTIP
accession, with business services on top, and public sector services will gain from lower
input prices due to the value chain effects. Several service sectors will gain from TTIP but
not all. Sea transports would lose significantly from staying outside TTIP but this loss would
be largely eliminated with TTIP accession.

Chapter 8.3 examines further services liberalisation in TTIP, painting a somewhat bleak
picture about the prospects for market opening in some major sectors. For example,
domestic sea transports between U.S. ports are reserved for domestic carriers under the
Jones Act of the USA. Such "cabotage” is not likely to be opened to foreigners in TTIP,
although some shipping-related other services and goods may be affected.

We refer to Chapter 8.3 for more detail on services.

Summing up: Some implications

The review shows the breadth of our study, comprising analysis of economics, institutions,
trade policy and law. The results speak for themselves but let us end by reverting to the
trade policy challenges mentioned at the start.

On global trade policy, TTIP suggests that regulatory cooperation across continents is a
complicated task, even between rich countries with a strong commitment. The objective of
promoting global trade rules is important, and TTIP will be an important contribution if it
succeeds.

The background studies also show that in many areas, plurilateral agreements are
important in regulatory cooperation so even TTIP is part of a broader setting where other
countries participate. “Pragmatic multilateralism” is a slogan also in U.S. trade policy,
emphasizing plurilateral agreements where agreement on reforms through the WTO is
difficult to obtain.

For Norway’s economy, the study has a number of important implications:

—  While TTIP without Norway will have marginal effects on the Norwegian economy as a
whole, a majority of industries — in particular some manufacturing sectors — will lose
from staying outside TTIP.

— For asmall country like Norway, it is of key importance whether TTIP stimulates growth
in the EU and the USA. For this reason, TTIP is important even for the oil and gas sector.

— Accession to TTIP will create large economic gains for Norway, and positive effects for
a majority of sectors — with some services industries on top.

— For agriculture, there will be policy space left also with TTIP, so TTIP accession means
considerable challenges for agriculture but not closure. The results depend on the
specific outcome of future negotiations and the policy responses.

The Norwegian trade policy debate has sometimes been dominated by the seafood and
agriculture sectors, but the study shows that a number of other sectors have reasons to
become more concerned about trade policy.
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For Norway, TTIP also raises some important institutional issues. If TTIP succeeds in creating
a dynamic agreement with extensive regulatory cooperation, the standard inter-
governmental approach to trade agreements may no longer be appropriate and the “Open
Skies” approach where Norway becomes part of a European pillar is more likely. In this case,
we cede the authority to make agreements with third countries to the EU in the relevant
fields. This creates a whole new range of issues for trade policy. A positive side would be
that we could benefit from the weight and force of the EU to defend our interests, be it in
Open Skies or veterinary conflicts with Russia. On the other hand, we might have new
discussions about regulatory sovereignty and legal issues, of the type that have applied to
EEA in the past.

It should finally be recalled that TTIP is also about “rules” (the third pillar in TTIP) issues
such as sustainability and human rights. This is another field where Norway or EFTA are too
small to set the global standards. When these fields become more important in trade policy,
it adds to the argument for an even stronger cooperation with the EU in trade policy
relations with third countries.
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Chapter 1: Introduction — a study on TTIP and
beyond

TTIP will remain on the agenda even if cannot be concluded during Obama’s presidency.
At the time of writing (October 2016), the TTIP negotiations have not yet been concluded
and it is uncertain when this will happen. Most observers believe that TTIP cannot be
concluded in Obama’s presidency and whoever is elected as U.S. President, there may be a
pause in TTIP negotiations after the new President takes over. Transatlantic trade and
economic integration is however not called off; it will continue and it is likely that sooner
or later, TTIP or an agreement building on TTIP will succeed. The issues examined in this
study are therefore relevant even if TTIP cannot be concluded very soon.

TTIP is about modern trade policies with ever increasing complexity. When the EU goes
to Washington for a TTIP negotiation round, the delegation counts about 90 people. When
EFTA negotiates new free trade agreements with non-EEA countries, Its delegation may
count 30-40 people, and they face delegations that may sometimes be even larger; with a
maximum so far at more than 100 (with Indonesia).2 Hence current FTA negotiations are
not a handful of people negotiating tariff cuts; it is about a wide range of different and
sometimes technically complex areas; requiring expertise in a number of different fields.
Since TTIP tries to go beyond standard trade agreements, complexity is greater and this
makes the study of TTIP a challenging task; we had six months and 15 people on part-time
and not a permanent staff of 100. We cover many issues, but not all, and within the time
frame it is impossible to examine all issues in-depth.

TTIP tilts the balance from WTO to FTAs one step further. TTIP and other “megalaterals”
such as TPP (the Trans-Pacific Partnership) represent a further step in the development of
global trade policy. While there has been a massive proliferation of FTAs after the turn of
the century, the partial failure of the Doha Development Agenda (DDA) — the last
negotiation round of the WTO (World Trade Organization) — has stimulated further the
search for options outside the WTO. With TTIP, the world’s economic giants have confirmed
their commitment to the FTA race.

For small countries such as Norway, TTIP raises the broader issue of adapting to a global
setting where FTAs and “megalaterals” are a main track for trade policy reforms also at
the global level. Norway has the EEA and many FTAs with other countries via EFTA, but
important countries such as the USA, Brazil, China, India, Japan and Russia are currently
missing.? In a world trade system relying more on FTAs, asymmetries in economic size and

2 Statements on delegation sizes are based on information from EU and EFTA officials.

3 There are currently negotiations on an FTA between EFTA and India. Norway-China negotiations
were frozen after the 2010 Nobel Peace Prize was awarded to a Chinese dissident. EFTA-Russia
negotiations were put on halt in 2014 due to the Ukraine crisis.
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bargaining power is a challenge for small countries. There is also a capacity problem: while
the EU aims at FTAs with about 140 countries?, this is hardly feasible for EFTA and Norway.

In spite of slower reforms, the WTO is still important. The WTO is still an important anchor
for the world trade system. The existing rules are intact, the dispute settlement system
works, and some DDA results were finally obtained in 2014, including trade facilitation
measures and the abolition of export subsidies in agriculture. Since WTQO’s inception in 1995,
36 new members have been added (Melchior 2015); thereby approaching next-to-universal
worldwide coverage (164 members in October 2016). With so many members at different
stages of development, it is harder to agree on ambitious reforms, but it is still impressive
in terms of global governance to have such an organization with global coverage, binding
rules in a number of areas, and a mostly well-functioning system for dispute settlement
across the globe.

”Plurilaterals” are about to become more important. When the 164 members of the WTO
cannot agree on reform, an option is to negotiate plurilateral agreements where some but
not all countries participate. WTO already has three such agreements (GPA on government
procurement, ITA on information technology products, and one on trade in civil aircraft).
ITA, where 82 countries/actors (55 if the EU is counted as one) participate, was recently
updated and more products included. Some new plurilaterals are in the making: In the
planned TISA (Trade in Services Agreement), 50 (23) countries participate. Another is EGA
(Environmental Goods Agreement), where 44 (17) countries aim to remove tariffs for a
range of environment-related goods by the end of 2016. At the WTO, Norway along with
the USA and 11 other WTO members are also aiming to establish a plurilateral agreement
on fisheries subsidies.® In the regulatory field, a number of less known plurilateral
agreements exist or are planned in various areas. For example, an international agreement
on air transportation is being negotiated under ICAO (International Civil Aviation
Organization) (ICAO 2016). The analysis of regulatory cooperation in TTIP suggests that
even the EU and the USA cannot always “go it alone” and have to form alliances with others
if the aim is to promote global solutions. In several areas, plurilateral agreements are
relevant options. The problems of concluding the WTO development round may have
rendered the impression that little happens in global trade policy except for bilateral
agreements; but if we count the multilaterals there a lot of activity.

TTIP is a test case for global regulatory cooperation. TTIP has ambitious goals by moving
beyond traditional market access issues. In the press release from the first round of TTIP
negotiations in July 2013, it was stated that ”.. the two trading giants will reinforce their
regulatory cooperation, so as to create converging regulations .... by aligning their domestic

4 See e.g. EU Commissioner for Trade Cecilia Malmstrém: EU Trade Policy and the Retail and
Wholesale Sector, speech 13 October 2016 for Meeting of the Board of Eurocommerce, Brussel,
available at http://trade.ec.europa.eu/doclib/docs/2016/october/tradoc_155013.pdf.

5 See https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2016/september/obama-administration-undertaking.
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standards, they will be able to set the benchmark for developing global rules”.® In the
report, we examine to what extent these ambitions are likely to be fulfilled. While global
“gold standards” are not yet clearly in sight in the current negotiations, regulatory
convergence and harmonization in TTIP may develop gradually and potentially become far-
reaching in the longer run.

The study is not only about TTIP, but also about TPP, CETA and other recent trade
agreements. Since the outcome of the TTIP negotiations is not yet known, other recent
trade agreements become more important as benchmarks for the analysis. Throughout the
analysis, we therefore refer to the TPP, the EU-Canada Comprehensive Economic and Trade
Agreement (CETA), and other FTAs of the EU, USA and EFTA.

Hardly a race to the bottom. TTIP has been subject to political controversy, including
protests and demonstrations in many countries. In Europe, an important element has been
the fear of TTIP promoting a “race to the bottom” for health and environmental regulations,
e.g. food safety regulations. We examine these issues and find little signs of a race to the
bottom, but rather an independent process towards more comprehensive health
regulation that is driven by political sentiments and evolves more or less independently
from TTIP. For example, the seafood sector hopes to reduce non-tariff trade barriers and
this is indeed a general aim of the TTIP negotiations; but at the same time the USA
introduces two new pieces of legislation in 2017 that significantly adds to health and
environmental regulation in the field but likely also the costs of trading firms (se paragraph
7.2). Regulations on food and chemicals have generally been tightened on both sides of the
Atlantic and trade integration has not hindered it.

Will TTIP safeguard the “right to regulate”? Another contested issue has been the fear that
rules for investor-state dispute settlement (ISDS) could tilt the balance of power in favour
of multinationals and limit the states’ “right to regulate”. We find limited evidence that ISDS
has strongly affected the right to regulate. On the other hand, the critics of ISDS and TTIP
have raised some valid issues and this is indeed the reason why a reformed ISDS clause has
been suggested by the EU in TTIP. In the report and the accompanying background paper
on legal issues, we examine the principles of ISDS, the case for a reformed ISDS approach
and its implications for Norway.

A comprehensive and inter-disciplinary study. Ranging from tariffs and economic
modelling to food safety and geopolitics, and placing TTIP in the global trade policy
landscape, the study is comprehensive. It is also inter-disciplinary, with contributions from
economists, political scientists and legal experts. This mix is indeed necessary in order to
address the complexity as well as the institutional and political economy aspects of TTIP.

We address the policy issues but the study is independent, research- and fact-based. The
study interferes in politics by providing facts and analysis, but we leave it to the government
and the politicians to debate the issues and to draw the policy conclusions. We have not
interviewed all the stakeholders to “average” their political views. We have indeed

5 European Commission Press Release 12 July 2013: EU and US conclude first round of TTIP
negotiations in Washington. Available at http://europa.eu/rapid/press-release 1P-13-691 en.htm.
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interview many stakeholders but that has been to draw on their expertise and to obtain
valuable information, not to map the political landscape.

In several areas, the study contributes to improved scientific methods and presents new
evidence:

IFO has been a leading contributor on the use of “new quantitative trade theory” in the
analysis of international trade policy (see e.g. Felbermayr et al. 2015), where predictions
about the impact of trade agreements is directly linked to ex-post analysis of existing
agreements. For this project their model has been updated and developed further, with
results showing the impact of TTIP and related trade agreements in a global framework
with 57 sectors and 140 countries. While sector effects for e.g. agriculture and seafood may
be captured in partial models for these sectors, the IFO model captures macro-effects, the
interplay between sectors as well as the role of global value chains (GVCs). This is important
for Norway as a small country that depends heavily on the developments for our larger
neighbours. The IFO model is a “general equilibrium mode
countries jointly, and accounts for the interplay between them.

IM

that analyses all sectors and

Agriculture in Norway is heavily protected from import competition and the impact of TTIP
and other trade agreements on agriculture is a key issue for Norway. In the project, NIBIO
has updated the “Jordmod” partial equilibrium model for Norwegian agriculture
(Mittenzwei & Gaasland 2008) and uses it to examine the impact of different trade policy
scenarios, including accompanying changes in domestic support policies. In the model,
trade policy is captured by world market prices and tariffs, and trade is represented by
imports from the whole world and not individual countries such as the USA. The analysis is
therefore relevant to any trade agreements that affect world market prices or tariff
protection, and therefore a science-based input into the discussion on agricultural policy
reform in Norway beyond TTIP.

We take “trade policy spillovers” and “domino effects” of trade policy into account in a
new way. In some recent studies of TTIP, the assumptions about so-called “trade policy
spillovers” were crucial for the predicted impact on third countries such as Norway (CEPR
2013, IFO 2013). In the analysis, we argue, based on Melchior (2016), that trade policy
spillovers are potentially important but less than assumed in these former studies since the
extent of harmonization of standards will be more limited in TTIP, at least in the shorter
run. But “domino effects” (sede e.g. Baldwin & Jaimovich 2008) whereby third countries
respond to TTIP by forming new agreements or join TTIP are likely, especially for countries
in the neighbourhood of the USA and the EU. These assessments are reflected in the
analysis of IFO and the trade policy assessments in general.

We present new evidence on the interaction between trade and investment. In an era of
multinationals and FDI (foreign direct investment), sales from affiliates is generally larger
than cross-border trade; for goods as well as services (Hamilton & Quinlan 2016, NUPI &
Norstella 2014). In the study, we present new evidence on this, drawing on recent work in
another NUPI-led project by Gaasland, Straume & Vardal (2016); with the permission of the
authors. Using firm-level data for Norway, we e.g. show that half of Norway’s exports to
the USA are conducted by U.S.-owned firms.
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The analysis in the project satisfies the requirements for socio-economic analysis in
Government projects (DF@ 2014, 2016). First, it provides a clear description of the
background and questions, both in the project description and in chapters 1 and 2 and in
the various background studies. Chapter 3 describes the relevant trade policy options and
their institutional characteristics. The later chapters analyze the economic but also the
institutional and legal consequences. In the economic analysis, the various effects are
described qualitatively, and later analyzed numerically with the use of advanced modeling
tools. The use of a general equilibrium model in the analysis undertaken by IFO implies that
different effects are weighed against each other and aggregated in an overall assessment
of the effect. In addition, we explore distributional effects between different sectors and
between producers and consumers. Trade liberalization in TTIP will also have distributional
effects since certain industries could face restructuring problems. For this reason we
perform in the project an in-depth analysis of agriculture and the food industry, quantifying
the impact of different policy choices for the sector, including budget costs. In several parts
of the analysis, uncertainty is taken into account by including many different scenarios with
different assumptions. The TTIP agreement does not yet exist and we therefore draw no
conclusion about joining TTIP. The results, however, provide clear conclusions about costs,
gains and the strong and weak aspects of the different policy choices so the analysis
provides a good basis on which to make a decision when this becomes relevant. Some of
the analyses (e.g. on agriculture) are relevant not only for TTIP but also for other trade
agreements. The analysis therefore provides a knowledge base for trade policy in general
and not only TTIP. The analysis is conducted with thoroughness and highly qualified team,
with this main report and six background studies as the result.

21



Chapter 2: TTIP- ambitions and prospects

2.1.TTIP - what s it all about?

TTIP is a plan for an ambitious trade agreement between the two largest economies in the
world. TTIP is important due to the mere size of the two parties, but also because it may
affect the world trade system by developing new rules that will become the norm beyond
TTIP. Table 2.1 compares TTIP and some other trade agreements, to shed light on the
ambitions of TTIP.

Table 2.1: Comparison of TTIP with other agreements

TTIP
EU EEA CETA TPP .
guesstimate
Zero with .
Zero except some Zero with Between
Tariffs Zero food . differentiated | TPP and
limited .
sectors . exemptions CETA
exemptions
Services trade | Free Free Partial Partial Partial
Harmonization Ambition
or mutual L es,

s Complete | Complete Some Limited y
recognition of outcome
standards not clear
Mutual
recognition of | Complete | Complete Partial Limited Partial
procedures
Government Free with Free with Partial but | Partial and

. . . Unclear
procurement | thresholds | thresholds | extensive differentiated
Investment Free Free with Free with Free with Free with
liberalization exemptions = exemptions | negative list exemptions
For . .
. . Free, Free, . For services For services
Migration . . services . .
conditional | conditional . delivery delivery
delivery
Supranational
P Yes Yes No No Hardly

institutions
Source: Own assessment. On TPP, we draw on PIIE (2016).

TTIP will be an ambitious agreement by promoting freer trade and investment. It has also
signalled extensive regulatory cooperation but this is easier said than done since the two
parties have different systems and do not easily surrender their own approaches. If
harmonization of regulations turns out to be difficult, they can go for more limited
approaches such as mutual recognition of product testing and approval. Costs of testing
and approval can be huge in some areas. According to OECD (2010), the average cost of
testing new industrial chemicals is about 145000 EUR per product/market, and for new
pesticides the cost would be a high 17 million EUR. For drugs and cars the costs of testing
and approval are also huge. Hence if TTIP can succeed to eliminate duplicate testing and
facilitate the exchange of test data, costs may be significantly reduced, leading to lower
prices as well as increased trade.
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Even if TTIP is an ambitious trade and investment agreement, it does not have the broader
ambitions underlying the EU internal market, including migration and extensive
harmonization of legislation. Neither is it likely to transfer formal authority to supranational
institutions such as the EU member countries have done in the EU. In these respects, TTIP
will be a less comprehensive agreement than the EU. This comparison mainly holds also for
the EEA, however with the exception of the food sectors, that are not covered by the EEA
agreement. For food trade, TTIP will be deeper than the EEA.

In terms of the economic significance of TTIP for Norway Table 2.2 shows the share of the
EU and the USA in FDI, trade in goods and trade in services, inward and outward.

Table 2.2: Shares of the USA and EU in Norway's foreign economic activity

Type of activity Year USA (%) EU (%)
Outward 2014 10 63
FDI (Foreign Direct Investment)
Inward 2014 8 69
Exports 2015 6 61
Trade in goods
Imports 2015 5 65
Exports 2015 13 75
Trade in services
Imports 2015 11 66

Data source: Statistics Norway. See Appendix B and C for more detail.”

Due to geographical distance and European integration, the EU is much more important for
Norway in all areas. But the USA is also a main partner, with a share of 5-13% of the total.
USA is relatively more important for FDI and services trade than for trade in goods. Due to
the importance of the EU, it will be very important for Norway how TTIP affects the EU. For
example, if TTIPstimulates economic growth in the EU, there will be a positive demand
effect across many sectors.

2.2. When will there be a TTIP? The politics of TTIP

No TTIP under Obama. As of late October 2016, TTIP is still in the making. The 15" round
of negotiations (first week of October 2016) achieved tangible progress in some areas.
Negotiations on tariffs progressed further, and significant results were obtained for
regulatory cooperation. But difficult issues such as ISDS or public procurement remained
unresolved. These and the final haggling over market access have to be settled in the end-
game of negotiations, which is not yet in sight. Negotiators have signalled that they will
work hard during the “lame-duck period” (between the U.S. election on 8 November 2016
and the takeover of the new U.S. President in January 2017) to complete as much as
possible, but is has already been stated by key persons involved that the TTIP negotiations
is not likely to be concluded under Obama’s reign.

TTIP: Implemented by 2020? At the time of writing, a “best case” scenario for TTIP seems
to be that (i) TPP is ratified by Congress during the lame duck period, og CETA blir ratifisert
i EU; (ii) a President is elected in the USA that chooses to continue TTIP negotiations (guess

7 This table was updated by Hege Medin.
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who..); (iii) there is a period of TTIP “hibernation” in 2017 while the new U.S. administration
takes over and elections in France and Germany take place; (iv) after this, a political
decision is made in late 2017 or early 2018 to proceed with TTIP, perhaps with some
adjustments; (v) negotiations are successfully concluded in 2018; and (vi) TTIP is
implemented after an 18-month period of ratification, perhaps in 2010. There are six
hurdles on this path and there has to be success at each stage, if the scenario is to become
true.

TTIP “lite” not so likely but not excluded. Especially in Europe, it has been asked whether
some kind of “early harvest” deal could be obtained under Obama’s period, based on
achievements in the negotiations so far and dropping the most difficult issues. It was even
reported in September 2016 that Italian and U.S. diplomats were discussing the modalities
of such an “intermediate” agreement.® The idea has repeatedly been rejected by key
negotiators; e.g. EU Trade Commissioner Malmstrom dismissed the idea in early 2016 and
recently said there might be a lull in negotiations while the post-Obama U.S. administration
takes over. Business interests have also feared that a “TTIP lite” would fall below their
expectations.® As of October 2016, an interim limited TTIP agreement therefore seems
unlikely although we have not seen it being finally dismissed by the parties.

In the USA, TPP is more controversial than TTIP. In the public debate in the USA, there is
much more attention to TPP than TTIP. In the U.S. debate, there is a growing concern that
some international trade does not take place in a “level playing field” but is subject to unfair
trading practices. This fear does not apply to TTIP, since few Americans fear being
outcompeted by low standards and slack regulations in Europe. Since TPP is more
controversial than TTIP, TPP ratification could take some political “steam” off TTIP. If TPP is
ratified during the “lame duck” period, it may be easier to proceed with TTIP under the new
presidency.

But TPP ratification remains uncertain. In June 2015, President Obama finally obtained
Congress approval for the so-called “fast-track” legislation, which enables the U.S.
administration to negotiate FTAs and present them for approval as a single package that
cannot be modified. Hence the fast-track legislation implies that TPP cannot be picked apart
by Congress; it has to be approved or rejected. There is however a fierce political battle
about the ratification of TPP. While the Obama administrations hope for TPP ratification
during the lame duck period, this is not yet certain. If TPP is not ratified, it will be a major
blow for Obama’s “Pivot to Asia” and trade strategy. For the Obama administration, TPP
therefore comes before TTIP in the political queue, and all political capital has to be
invested for TPP ratification. For this reason, controversial issues in TTIP have to be handled
later. If TPP is ratified, it may pave the way for a TTIP “end-game” later.

8 See, for example, Christian Oliver, Hans von der Burchard and Alberto Mucci: TTIP Lite, less filling
— but tastes great? Politico 12 September 2016, at www.politico.eu.

9 See “Business Groups: No Deal This Year Should Also End Talk Of 'TTIP Lite'.” World Trade Online,
28 September 2016.
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TPP — a rape of the USA? Presidential candidate Donald Trump has stated that TPP is a
“disaster” and a “rape of our country”.'® He has also indicated that if he is elected, he will
“rip up” U.S. trade deals, withdraw from TPP, introduce tariffs at 35% for Mexico and 45%
for China, and even pull out of the WTO.!! While Trump maintains this will save American
jobs, the analysis of Noland et al. (2016) suggests that such anti-trade policies will cause
massive job losses in a number of sectors, in addition to the losses created for consumers
and the trade partners. The impact depends on the response or retaliation from trade
partners, ranging from temporary conflict to full trade wars that hurt U.S. exports. In a
world of global supply chains, import protection also hurts producers that rely on imported
inputs.

USA - an evolving tension with China? While the trade policy statements of Donald Trump
are extreme, it should be observed that the U.S. fear of “unfair trade” competition is much
more common and actually a part of official U.S. trade rhetoric that has become much more
prominent recently. On the USTR (U.S. Trade Representative) web page for TPP, the
message is that “The rules of the road are up for grabs in Asia. If we don't pass this
agreement and write those rules, competitors will set weak rules of the road, threatening
American jobs and workers while undermining U.S. leadership in Asia.”*? This is implicitly
focusing on China; given that many Asian countries are in TTIP and Korea is hardly the target.
In a kind of farewell speech addressing the WTO recently, USTR Froman targeted “major
emerging economies” and used the U.S.-China steel subsidy conflict as a main example. 3
Hence in the U.S. debate, China is portrayed by key players as a kind of free-rider that does
not abide by the world trade rules. While it is certainly legitimate to have trade conflicts
with China about subsidies or exchange rates, this widespread perception in the U.S. elite
creates a risk of polarization in global trade policy. Also when the WTO negotiations
collapsed in 2008, tensions between the USA and China were important — perhaps more
important than they should have been.

Hillary Clinton - limits to trade policy pragmatism? Clinton’s track record in trade policy is
one of pragmatism, supporting NAFTA and many FTAs including TPP in the past, but turning
sceptical to TPP during her presidential campaign, and focusing on trade defence and the
implementation of trade agreements as key issues (see Noland et al (2016) for more detail).
Within the Democratic Party, the considerable support for Bernie Sanders was an indication
that trade scepticism will be a fact of life that Clinton has to take into account if she is
elected. This creates a “limit to pragmatism”. Clinton has nevertheless not been outspoken
against TTIP so if she is elected, the chance of TTIP success increases.

TTIP has to be ratified by all EU member states. Since EUs inception in 1957, trade policy
was one of the first fully common policy areas where the EU institutions ruled. The last EU
treaty changes have expanded EU competence, e.g. by including investment and most

10 “Trump calls trade deal 'a rape of our country"; Politico 28 June 2016, by Cristiano Lima, at
www.politico.com.

11 See Noland et al. (2016) for documentation of various statements.

2 Quoted from ustr.gov/tpp/ October 2016.

13 USTR Froman: “We Have Begun A New Chapter In The History Of The Multilateral Trading System’,
Intellectual Property Watch 17 October 2016, by William New.
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aspects of services trade (see e.g. HM Government 2014, Melchior & Sverdrup 2015). While
the reach of EU jurisdiction has expanded over time, so has the content of FTAs. TTIP will
be a comprehensive agreement that will have to be ratified by all member states; in EU
jargon a “mixed” agreement where parts are covered by national jurisdiction.*

The European Parliament has to agree. A second institutional change in the EU is that the
Lisbon Treaty has given the European Parliament an effective veto power on trade
agreements (ibid., Woolcock 2012). Even if the EU Commission and the Council of Ministers
are in charge of the negotiation mandate, the final agreement has to be approved by the
Parliament. This adds to the “politicization” of EU trade policies. The added power to the
Parliament effectively constrains the margin of manoeuvre in negotiations: on the
politically sensitive issues there is no “bureaucratic slack” to make compromises that
change EU policies in areas such as food health.

TTIP cannot trespass EU’s legal boundaries. EU’s legal structure is a construction that
defines clear limits on the institutional set-up of trade agreements. This was demonstrated
when the EEA was formed in 1992-1994. Contrary to the “Luxembourg process” prior to
EEA, where adaptation to the dynamically evolving internal market was undertaken ad hoc
at regular intervals, the EEA is a dynamic structure where new legislation is continuously
incorporated. In order to make this compatible with EU law as well as the constitutional
requirements of EFTA countries; the peculiar two-pillar structure of EEA was formed,
including an EFTA Court and a seemingly balanced EEA Council where new legislation is
formally approved. Unless some “tricks” of this kind are introduced in TTIP, there are limits
to the dynamism of TTIP. Unless TTIP includes formal mechanisms, the dynamism of TTIP
will be voluntary.

Both parties fear supranational institutions in TTIP. An issue in TTIP negotiations is to what
extent officials, organizations or firms from the other Party shall have a say in decision-
making processes. For example; if a new regulation on some product is to be decided, would
foreign firms be allowed to comment drafts? Would there be formal rules for responding
to such drafts? The fear of some European NGOs is that such rights would let American
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multinationals into the back room and lead to “regulatory chill”. The negotiating parties, on
the other hand, emphasize the need for mutual information and dialogue in order to
promote greater harmonization of standards in the future (se Chapter 6). In legal terms,
however, both parties are hesitant to allow formalized and binding cross-border
interference in their legislative processes). And if the process goes too far in the direction
of supranational procedures, there may be an uprising from the legal side. This legal
obstacle is yet another constraint on the TTIP negotiations. These issues are extensively

examined in the background paper by Alvik et al. (2016).

In the EU, CETA can now be ratified. CETA is the EU’s most far-reaching FTA beyond EEA,
with deep tariff cuts; access for services trade and investment; mutual recognition of
professional qualifications; liberalization of public procurement (even at the provincial level
in Canada); clauses on the environment and labour issues; and a reformed ISDS clause that

14 Depending on its content, a “TTIP lite” agreement could potentially be fully covered by exclusive
EU competence.
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may to some extent be a benchmark for other FTAs (see Chapter 5). But CETA is a mixed
agreement in the sense described above, and therefore has to be ratified by all 28 EU
member countries. There has been uncertainty about the approval in Austria, Germany and
Belgium. The opposition has particularly focused on ISDS and aspects of regulatory
cooperation; fearing that free trade leads to “regulatory chill”. CETA negotiations were
concluded in 2014 but following a legal review of the agreement completed in February
2016, the investment chapter was modified and the “right to regulate more clearly
stated”.?® The EU Commission has obtained support in the European Parliament for a
provisional application of most of the agreement, so following EU meetings in December
2016, the agreement may be provisionally implemented while ratification takes place. In
Germany, the Social Democrat Party has decided in favour of CETA, and the German
Constitutional Court has also approved of its provisional implementation. In Belgium, the
Government of Wallonia first rejected CETA and due to the federal structure of Belgium,
this was a remaining stumbling block until the conclict was finally solved in late October
2016.° Recently, a joint declaration on the interpretation of CETA (EU Commission and
Government of Canada 2016) has tried to address some of the critique related to ISDS,
“regulatory chill” and other issues. The Agreement may now be approved by the European
Parlament and be partially implemented (without ISDS), and there will be a further process
on the dispute settlement issue. !’

Brexit and TTIP: An elephant in the room? After Brexit, the UK is still formally part of the
EU so on formal grounds, TTIP negotiations can proceed as usual. On the other hand,
perceptions and political economy may be changed since the UK is important in EU-USA
economic relations. For trade in goods, UK is the largest U.S. export market among EU
countries (18% of exports to the EU) and the second largest supplier of imports (13% of
imports from the EU). For services, UK’s importance is likely larger. It is of interest to the
USA whether and how the UK will be covered by the agreement under negotiation, and the
economic interests in the EU-USA relationship may differ from those of the EU-27-UK-USA
triangle. Furthermore, the eventual solution after Brexit implementation will partly depend
on whether the UK choose “hard” of “soft” Brexit — with “soft Brexit” indicating EU-UK
integration close to the current situation, and perhaps participation in EU trade agreements
as a third party. For this study, we made the assessment that we would know little more
about the uncertainties before the project deadline, so we have chosen to assume that the
UK obtains “full participation” in TTIP.

Assumption: There will be TTIP. As demonstrated in this section, there are uncertainties
about the future path for TTIP, and some stumbling blocks along the track. In order to assess

15 Information is available at http:/